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VIA ELECTRONIC MAIL AND J'ACSIMILE

Defense Acquisition RcgutatiODS Council
Attn: Ms. Susan Schneider
OUSD (AT&L) DP (DAR)
IMD 3C132
3062Def~ePentagon
Wasmngton. D.C. 20301-3062

Re: DFARS Case 2002-DOO3 (67 FoR. 20687)

Dear Ms. Schneider:

This letter is in response to the Department of Defense's April 26, 2002 issuance of an
interim rule (the Interim Rule) amending the Defense Fcdcral Acquisition Regulation
Supplcmm1t (DFARS) to implemmtt Section 811 of the Fiscal Year 2002 National Defmt$e
Authorization Act (Pub. L. No. 107-107. 115 Stat. 1180. to be codified at 10 U.S.C. § 2410n).
The Department baa solicited commmlts to be considered in the foImation of the final role.
Correctional Vendors Association, Inc., through counseL hereby submits its commmts for your
consideration.

BACKGROUND

ConectionaJ Vendors Association, Inc. (CV A) is a non-profit, trade association
incorporated in Washington. D.C. in 1993. CV A represents ova 2S vcndors from across the
Nation who sell products to Federal Prison (ndustrlcs (FPl, also known as UNICOR). Products of
CV A members arc used by FPI in thc federal prison work program, auth0ri2ed by and operated
pursuant to 18 U.S.C. §§ 4121-29, to manufacture finished goods for acquisition and use by
federal agencies and departmcnts. CV A mcmbcr products include fuminue components, textiles,
eJectronic parts and metals.

Over many years, CV A members have invested substantial resources in their working
relationships with FPI. Due to the unjque nature and challenges of FPI's production programs,
CV A members work closely with FPI 10 that FPI can maintain a high loyol of customer support
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for its federal agency customers. Generally, CV A manbas who sell components to FPI do not
offer their fini,bed products to federal agenciea in competition with FPI. Due. at least in p~ to
these uniquc challcngea of woOOns with FPJ, some commercial fiIm8 who could supply FPI with
component parts d~line to do so. Such fumI instead often seck to sell their finished products
directly to federal agencies, thus competing with FPI in the federal government marketplace.

CV A is dedicated to the pursuit of efforts that will protect tho federal priJOn work
program and its members' investments in their industrial Telationships with FPI. CV A has
brought litigation on behalf of its members against sovera) federal agmcies that have violated the
~uircmcnts of 18 U.S.C. § 4124(a) (di~ting federal departments and agencies to "purchase at
not to exceed Curralt mukct prices, such products of the [federal prison] industriC8 . . . as meet
their requircmcntl and may be avaiJable'") and Federal Acquisition Regulation (FAR) § 8.602(a).
Correctio1lal Y.,.dors Association v. West, C.A. No. 97-932(LFO) (D.D.C.; filed May I, 1997;
di~i"ed as settled Oct. 17, 1997); Correctional YBJIdon A.f.rociation v. Ba17'am, C.A. No. 98-
633(RCl/BSH) (DD.C.. filed Mil'. 13, 1998. dismissed u settled Feb. S. 2001, subject to
district comt retain;ng jurisdiction to enforce settlement stipulation). CV A also bas played an
active rote in legislative mattcrs at the federal and state levels c;onceming FPI and '/arious state
conectional employment programs. CV A staff and its members have testified on correctional
employment issues before Congressional and $tate Jegislative committees.

SECTION 811

M alluded to above, 18 V.S.C. § 4124{a) directs all federal departm=ts and agencies to
purchase from FPI those products manufac;tured by FPI that meet the acquiring agmcy.s
requUemQlts and that may be available for sale. This m~story source status of FPI is further
reflected in FAR § 8.001(a)(ili) and FAR subpart 8.6. FPI's federal prison work program,
however, ia not capable of satisfying the tremendous demand volume of tho entiTe federal
government For example, one relatively fe(;ent study covering fiscal year 1997 found that of
those products and services available Doom FPL FPI.s portion of saJm Tepresentcd l~ than 4%
of the federal govcrnment.s total purchases of those same products and services. (..4 Study of the
Procu~«nt Proc~duru. hgu/ations. alW StC21ulU thas Govern Procur~",~nr Transactions
b81Wun the Dqarl1tlelat of Def~1Ue and Federal Prison IMU.Jt1'ial. at 11 (April 1999).)
Accordingly, FAR § 8.605 provides a procedure by which federal agmcies may s~urc a
clearance or waiver from FPI in order to allow p\D'Chase from another source of a pIoduct that
FPI othcrwjse produces.

Section 811 of the Fiscal Yell" 2002 National DefSlle Authorization Act makes ca1ain
modifications to the above-described system insofar u Department of Defense (DoD) purchases
of FPI products are concerned. Section 811 adds the following language as section 241On to
GbaptQ' 141 of title 10 of the United States Code:
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(a) Martet Research Before P\m:h
product listed in the latest edition of tJ
catalog UDder s~tion 4124(d) of title J
5ha11 conduct market Rsearch to det

~Prison Industries product is comparab
of de1 i very to products available from

ise.-Before puxchasing a
I . .
;18 Fedcral Pnson Industries
18, the Secretary of Defease
Fine whethm: the Fcdcral
~ in price, quality, and time
~e privatc sectOT.

(b) Limited Competition Requirc
determines th~ a Federal Prison I
comparable in price, quality, and tit
available from the private sector, I

competitive procedures for the procl'
conducting such a competinon, the
timely offer from Federal Prison
accotdance with the specifications ana
in the solicitation. !

ment.-If the Sccrctary
'Industries product is not
be of delivery to products
I the Secretary shall use
~ent of the product In
I Secretary shall consider a

Industries for award in
oj evaluation factors specified

CV A and its mmnben are vitally in~
implemented and admjnista'Cd DoD aDd its constit
most significant customer. The above-cited joint Dot
related matters. rcJcased in April 1999, reported that.
FPI's total sales wac made to DoD (at 15). Swmna
reported by four-wgit FSC code and customcr sho'
represmlting 700/0 of the market for FPI goods ($360 t
market for FPlgoods and scIvices combined ($382 13
in FPI sales, at least SO centa, IIJd possibly more, goc
from private s~tor vendors including the members
study placed tho amount at 73 CMts of each sales dc
component materials are made &om small bUlmcsac
participant in the instant rul~A~tn8 process, exprcss
submissions to the DAR. Council. and tD OMB (OFP
Interim Rule, and to the Office of the Director of Deb
the Interim Rule.

~ in the manner that Section 811 is
bt agencies coJlectively represent FPi's
I/FPI study of procurement procedures and
':or fiscal years 1995 through 1997, 60-1. of
pon of FPI sales data for fiscal year 2001
va that DoD's pJO~inence baa increased,
ruilion out ofSS14 million) and 67% of the
llilion out of S573 million). Of each doJlar
I to fund purchases of compon~t matsials
pf CV A (the abovo-rcforenccd April 1999
.l1ar). Moreover. 50% of FPI pwchasea of

. Consequently, CV A has been an active
ins a variety of eomment& and concerns in
I \ and OIRA). both prior to issuance of the

me Procurmnmlt subsequent to issuance of
I

GENBRALREM ARKS

Section 811 establishes a two-step process with respect to the purchase by DoD of
products that afe available from FPI. F~ market .ucuch must be undcnakm to deteunine
whether the FPI product is comparable in terms ofpri,'~e, quality, and time of delivery to products
available from the private sector. If tho FPI product II comparable, acquisition is to proceed jn
conformity with FAR subpart 8.6. In other words. FPI's mandatory source status is to be
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observed unless a waiver is requested and granted bJ FPI. Only if it is dctcmlincd that the FPI
product is not comparable is DoD then a11owed to ~ceed to procure the product through a
competition. during which FPI js extended an opportuhity to submit an offer.

Irrespective of the clear language of sectiJ 811, various intcrcsts opposed to FPI's
existence have misread and mischaracterized the statUtory text.. Indicative are the press rclcascs
of the Office Furniture Dca1cn Alliance {OFDA~ (Attachment A) and of Haworth, Inc.
(Attachmcot B). a major office furniture manufacturer. OFDA states that "[tJhe passage of the
FY'O2 Department of Defense Authorization bill ~Jiminates FPI's mandatory 'sole source'
authority immediately within the Agency and Tepl~ it with competitive options that now
allows contracting officers to buy the best product I at the best price. The DoD is no longer
~uircd to buy its products from FPI." This. ofco~, is not what Section 811 states. Equally
misguided are Haworth's rcrrwks: !

DaD NO LONGER MUST BUY FRC
THE UNICOR W ATVBR. PROCESS.

tM UNTCOR OR FOLLOW

Below you will find a manorana 1m from the Director of
Procurement for the Department of Defense referencing Public
Law 107-107. Section 811 of the N~ Defense Authorization
Act 2002, which states clearly that DaD customers have the ability
and responsibility to detennine ifUNI(~OR provides Best Value.

It is extremely important to gct this
DOD customers immediately so that
orders. cancel pending fcquiTemel1ts
begin the planning process with Hawor,

information in ftont of our
they can cancel UNICOR
0 buy from UNICOR. and
ti1 for future projects.

The referenced memorandum, issued by Ms. Dcidrc !

the sort alleged by Haworth. Rather, Haworth is refer1
half of the attachment to Ms. Lee's memorandum b,
Teadi Iy be confumed by comparing MI. Lcc' s mcm
reproduction then:of (the third and fourth pages of AU;

~. Lee on March 4. 2002. says nothing of
;mg to a COWlterfeit wat pJaced at the top
, someone oth« than DoD. (This fact can
orandum (Attachment C) with Haworth"s
acbment B).)

Anccdotal evidence accumulated by CV A me
on the part of many DoD ~urement personnel as
Misinformation such as that described above no dOUR
the Interim Rule does little to ameliorate the situatiol1
to address severa] kcy imp1ementation jssues. To me
beyond the statutory text, CV A submits that it misco
to, applicable law. CV A's specific concems arc set Co

mbers reveals that there is rank confusion
to how Section 811 is supposed to work.
It exacerbates this problem. Unfortunately.
occausc it is confoundingly brief and fails
limited extent that the Interim Rule goes

Dstrues. and hence takes positions contrary
rth in the ba1ance of this submission. CV A
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believes that attention to these mattetS win help to p~uc;e a morc workable final role that can
be administered fairly and efficielttly, and will be co~isteut with the law.

SPECIFIC ISSUE.S

. zin the he !>rocess Immediately above, we have

demonstrated the two-step naturo oftbe process that ection 811 requires. The text of the statute
is clear in this regard. Nonetheless. cortain DoD proc~ent pcrsonne1 are bypassing tho first
step (market reseaIt:h to detennine comparability) an& proceeding directly to the second step to
procure the product from the private sector. usually rthout apprising FPI of its opportunity to
submit an offer, all contrary to law. Thjs problem w&f addressed at some length during the DoD
Public Meeting held June 3; 2002 concerning S=tion 811. CV A concurs with thc views
exprcsscd at that time by Ms. Lee, Director of Deferlse Procwement. that a two-step process is
mandated. To undcrscore this point. CV A TecOmm~ 1 ds that contracting officGn be required to

memorialize their compatoability/non-comparability d ermination in a Determination &. Findings
(see FAR subpart 1.7) to be made part of the contra file. Already. Deputy Assistant Secretary
of tho Army (policy and Procurement) Kcnneth I. Osear in a March 14, 2002 "Memorandum for
Principal Assistants Responsible for Contracting.. h~ instructed that thc contracting officer's
dc1crm-1lLAt!.on as to compaTability will be in writin~. Specifying this requirement in thc Rule
i~elfwill have a salutary effect.

COrrectin2 the Pumose of Market Research. Section 811 requires that market research
be undertaken "to detennine whether the Federal Prison Industries product is comparable in
price. quality. and time of delivery to products available frQrn the private sector:' Rather than
repeat this purpose in the Interim Rule. DaD bas elect ~ to paraphrase the statute and in doing so
has strayed impermissibly from the statutOry text. DF.\RS § 208.602(a) states that the purpose of
market research is "to detcnnine whether the FPI ploduct is comparablc to products available
from the private sector that best meet the Government s needs in tCfn18 of price. quality, and time
of delivery," Nowhere in the statute is therc any 'eference to products that "best meet tho
Government's needs." This insertion is inconsistenl with the plain mcaning: of Section 811,
directly at odds with the general purposes of market rcSC8ltih as set forth in 10 U.S.C. § 2377 and
FAR part 10, and goes to foster the very confusion Lnat now exists as to whether Section 811
calls for a one-step OT two-step process. Moreover. uLCJusion of this language raises oncc again
the issue of impermissible reliance on legislative hisulry that goes beyond and in fact contradicts
the statutory tat, which issue was kccnly debated wlillo tho Interim Rule was in the process of
formulation.

There is an obvious contlitt between the statl.Lte, which employs the words "comparable
to products available from the private sector" and the mtcrim Rule which speaks of "comparable
to products available from the private sector that )esl meet the Government's neods." The
Congress did not so &k.ew the "step one" companIOn to such a limited sample (i.e., thosc

002.M7288.1
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products that best meet the Government's needs) ttut instead left the comparison open and
unrestricted. It is neither logical nor principled to suggest that tJte modifier '"best meet the
Government's needs" is implicit in the statutory text. In fact, the very nature of "market
research," the term selected by Congress to descnoc. thc first step in the Section 811 process,
belies the wording of the Interim Rule.

By statute. 10 V.S.C. § 2377(c)(2), the rest
determine whether there arc commercial itClJ}s avaiJa't
to determine which item. best meets the agency's reQt
undertaking in the procurement process. At this stagc
formulated in tCl'rT1S of (j) functions to be performed.
physical characteristics. 10 U.S.C. § 2377(a)(l). Hel
research wj11 idontify those producta that best meet th
of market research is confirmed by FAR part 1 0, whil
does jt idenbfy determin~OD ofthoa8 products that D
or purpose of the market research undertaking. See I
research stage the agency determines if there are an~
that are capable of satisfying the agency's requiremeni

1115 of market research are to be used lo
Ie that meet the agency's requirements. not
~ents. Market research is a preljrnmary
:, the agency's "rcquiramcnts" are broadly
(ii) performance required, or (iii) essential
1Ce, it is unrealistic to cxpect that market
e Government's needs. This tmderstanding
~ implements 10 U.S.C. § 2377. Nowhere
cst meet the Government's needs as a goal
,'AR § 10.001(a)(3). Instead. at the market
sources or commercial items in existence

:So

Ascertaining products available fi'om the priv8 te sector that can be compared with an FPI
product is a separate and distinct task. and a far S1U Ipler one, from ascertaining which private
sector products best meet the Government' 8 needs. B~ the time a determination has been made as
to which privatc sector products best meet the Oovornmcnt's needs, the contracting officer
effectively is in the midst of a competition evaluatin,. offers. The language chosen by Congress
to express what it intended (i. c.. market research) W1J not admit of DoD's reMon. Section 811
mandatcs only marlcet rcse~~ not selection ofthosc. Droducts that best meet the Government's
needs. The Interim Rule by purporting to require mcre contradicts Congress' cl~l'y expressed
intent.

What the language added by DaD doea do isl advance the individual agcnda of Senator
Carl Levin. At bottom, DoD appears to ~ly on floor Jemarks of Senator Levin. given October 2,
2001, for its unwananted description ofmalket rcse~n:

Under this provision, the Depa t of Defense. not Federal
Prison IDdutrles, would be responsi e for 4etermming whcther
FcdcraJ Prison Induetries can besl m the Department's needa in
terms of price, quality, and time of d~livery. If DOD determines
that the FPI product is not the best Lvailable in tcmlS of price,
quality, and time of delivery, the Department is dircctcd to
purchase the product on a competitive .asis.

002.847286.1



FOLEY.LARDNER
June 25. 2002
Page 7

147 Congo Re(;. SI0040 (col. 1) (daily ed, Oct. 2, 2001). This statement was reprinted verbatim
in the subsequent conference report- See H.R. Rep. No. 107-333, at 688 (Dec. 12,2001). Senator
Levin's remarks, which speak alternatively of "best meet[ing] DoD's needs" and of '"best
available" are patently at odds with the wording of the statute. Section 811 does not employ
either term, nor can the actua11anguage of sec:tion 811 be stretched to accommodate them. The
differences between Section 811 and Senator Levin's remarks are significant and, we submit. not
the product of casua1 oversight in draftsmanship or Jack of attention to detail. The statute
rcpresents the intcnt of Congress. while Senator Levin's remarks arc a back-dOOT attempt at
amendment of the statute without resort to the constitutionally pTescribed requirements of
bicameralism and prC$enlment to the PRSident. The intentions of a handful of MembCt'$, notably
Scnator Levin. cannot be taken to reprcscnt the intentions of thc cntirc S=ato and House,
particularly where the statute refl«:t.s carefully crafted legislative compromises.

Legislative history cannot be used to show an "intent" at variance with the statute itself.
While pcrhaps available to solve doubt or ambiguity, legislative history cannot be used to create
doubt where none exists on the face of the statute. Where legislative history conflicts with the
tcxt of the statute, the statuto obviously controls. These principles were teaffirmed by the
Supreme Court as rcccntly as February of this year in Barnhart v. Sigmon Coal Co., 534 U.S.
438. 122 S.Ct. 941 (2002). There the Commissioner of Social Security sought to rely on the
remarks of two Senators in advancing an intmpIetation of certain statutory language which was
bereft of direct support for the position asserted. The Court rejected the CommL~ioncr's
argument:

Floor statements from two Scnators cannot amend the clear and
unambiguous 1anguage of a statute. Wc see no reason to give
greater weight to the views of two Senators than to the collective
votes of both Howes, which arc memorialized in the unambiguous
statutory text.

~

[W)ere we to adopt this form of statutoI}' interpretation, we would
be placing an obligation on Members of Congress not only to
monitor their colleagues' floor statements but to read eveI}' word
of the Congressional Record including written explanations
inserted into the record. This we will not do. Tho only "evidence"
that we need rely on is the clear statutory text.

122 S.Cl at 9S4 &; n.1S. See al.Jo In re Slnc/Qir. 870 F. 2d 1340 (71h Cir. 1989) (statutory
limitation of Chapter 12 bankruptcy provisions to prospective C8SC8 only could not be trumped
by legislative history (a confuence committee report) indicating an "intent" to cxtend the
bcncfita of Chapter 12 to a1ready commenced eases under Chapter 11). In a related vein,

OOi.M7l88. ,
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legislative history cannot serve as the equiva1~t of an independ~t statutory source having the
force of Jaw, when the $tatute that it accompanies is silent with respect to the matter at issue. If
Congress docs not coact a particular provision. an agency has no authority to enforce the
equivalent of such a provi$ion because it is found in the legislative history. See, e.g., Shannon v.
United Statu. 512 U.S. 573, 583-84 (1994) ("Wc arc not aware or my case. . . in which we have
given authoritative weight to a single passage of legislative history that is in no way ancboTcd in
the text of the statute. . . - To give effect to this snippet of legislative history. we would have to
abandon altogether the text of the statute as a guide in the intmpretive process.); PUe1'to Rico
Department of Consumer Affairs v. Isla Petroleum Corp., 485 U.S. 495, 501 (1988)
("[U]nenacted approvals. beliefs, and desjres are not laws.'"); Intemational Brotherhood of
Electrical Workers v. NLRB. 8]4 F. 2d 697. 712 (D.C. Cit'. 1987) ("We believe that a cardinaJ
principle of the judicial function of statutory intcrpretation is that courts havc no authority to
enforce principles gleaned solely from legislative history that has no statutory reference point.'").

In conclusion with respect to this issue. CV A requests that DoD revise the Interim Rule
to cOnfOIDl with the statutory tcxt of Section 811 by deleting the phrase "that best meet the
Government's needs" at each of the three locations where it cunently appears; that is, sections
208.602,208.606, and 210.001.

Cmbin2 Arbitrarv and Cmricious DctcmrinatioDl. At the recent June 3. 2002 Public
Meeting, DoD officials (Ms. Lee and the DARC) expressed the view that jt is UT1J\ec:essary Lo
define "comparablcY' in the finallU1c. Nonetheless, CV A suggests that a modicum of guidance is
o~ed to flesh out what constitutes c'comparable.' and what doesn't (i.e.. what signals non-
compar3.ble). Continued silence on this scorc can only lead to conflicting detemlin~ons made
by a host of individuals. each working &om differing 8ubj~tive Lmder5tandings. Apart though
from the question of definitional guidance. it is essential that contractinK officer detcnninations.
once made, be subject to RVicw if they are the product of aIbitrary and capricious decision-
making. DoD's effort in the Interim Rule to prcclude such ~vicw. by asserting in section
208.602 that "[t]his is a unilataal decision made solely at the discretion of the .department or
agency," amounts to yet another unjustified elaboration which is unsupported by the language of
Section 811 and is contrary to existing law.

Section 4124(b) oftitlc 18 statcs:

Disputcs as to the price, quality, character, or suitabi1ity of [FPI]
products shall be arbitrated by a board consisting of the Attorney
Oencral, the Administrator of General Serlices. and the President,
or their representatives. Thcir decision shalt be Mal and binding
upon all parties.

Section 811 does not amend 18 U.S.C. § 4124, not" does it insulate contracting officer non-
comparability determir!@tions ftom review by the arbitration board or in any other manner pcnnit

002.847288.1
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DoD to an-ogate I.Dlto itselfuniJatera1 discretionmy authority. Consequently, ifFPI disagrees with
a contracting officer's non-comparability detemlination (which addresses price, quality, and time
of delivery) the arbitration board is available to resolve the dispute.

Section 811 cannot be read as a rcpeal of 18 U.S.C. § 4124(b). When Congress intends
one statute to repeal another or to supersede an earlier statute to the extent of a conflict, it says so
in the subsequent statute, usually under captions such as "effect on exi5ting law'" or "construction
with other laws." Section 811 contains no such provisions. The Supreme Court has cautioned
that it "can be strongly presumed that Congress will specifically addresIlanguage on the statute
books that it wishes to change." United States v. FaU.Jto. 484 U.S. 439. 453 (1988).
Consequently. repeals by implication arc not favOrM. &e Rodriguez v. United Statu. 480 U.S.
522.524 (1987); Morton v. Mancarl, 417 U.S. 535, SSG-51 (1974).

Those who might contend that Section 811'8 mere si1cnce with respect to 18 V.S.C. §
4124(b) is somehow sufficient to support DoD.s claim of unrcvicwability over1ook the Court's
admonition that an inference drawn fi'Om congressional silence cannot be credited when that
inference is CODtrary to other. existing statutory text. The Court assumes that Congress will
address major jssues if a change is intended. As recently stated:

Congress . . . does not alter the fund~~tM dctails of a regulatory
scheme in vague terms or ancillazy pIOvisions--it does not hide
elephants in mouscholes.

Whitman \I. American Trucking As.fociations, Inc., 531 U.S. 457.468 (2001). $66 also Di1'eclor
of Rewnus of Mis"ouri v. CoBank, ACB, 531 U.S. 316.323-24 (2001) ("it would be surptisin&
indeed," if Congress effected a .-radical" change in the law "sub silentio'. via "technical and
conforming amendments"); FDA \I. Brow" &; WtlltaMfon Tobacco Corp., 529 U.S. 120. 160
(2000) ("Congress could not have intended to delegate a decision of such economic aDd political
significance to an agency in so cryptic a fashion. "); MCI T61~communJcations CO1p. v. AT&T.
512 U.S. 218, 231 (1994) (conferring authority to 'modify" rates did not comar authority to
make filing of rates voluntary).

Accordingly, the task time is to read the two statutes, Section 811 and 18 U.S.C. §
4 I 24(b), together in ordcr"'to give ctfcct to each. . . while preserving their sense and purpose..'
Walt v. Alaska, 451 U.S. 259,267 (1981). See alto Lewi.s v. Lewis & Clczrk MCZriIlB. Inc.. 531
U.S. 438, 448-S1 (2001); Rucke/shczus v. M01l.fanto Co.. 467 U.S. 986. 1017-18 (1984). An
harmonious reading of the statutes can be achieved in this instance by deleting from the Interim
Rule the wording '[t]his is a unjlatera1 decision made solely at the discretion of the department or
agency" and by acknowled~ the availability of the arbitration board to review non-
compaTabiljty determinations. CV A. therefore, requests that DoD do 10.

002.847288.1
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Clarifying the Circumstances When a Comnetition is Allowed. Subpart (b) of Section
811 ("Limited Competition Requiremenf") states: '.If the Secretary deteImincs that a Federal
Prison Industries product is not comparable in price, quality, and time of delivery to products
avajlable from the private sector. the Secretary shall use competitive procedurcs for the
procurement of the prod.uc;l " The specificity of this language is unquestionable. But rather than

repeat this language in the Interim Rule, DoD dispenses with the description of what must be
determined as not comparable and proceeds with only a clipped summary: '"If the FPI product is
not comparable use competitive procedures to acquire the product" DoD's editorial elision (i.e.,
deletion of "price, quality, and time of delivery") fosters a fundamental misunderstanding of
Section 811. It eliminates Congress' explicit instruction that non-comparability must be fO\D1d as
to all three items of comparison and instead leaves to individual contracting officers the choice
as to how much non...c;omparability must be found-one item, two items. or all three items of
companson-before proceeding with a competition. Any assertion by DoD to the contrary, that
this is not the intended effect of the Interim Rule. was dispelled at the l\D1e 3, 2002 Public
Meeting when Ms. Lee opjned that in considcring "price, quality. and time of delivery" not all of
the three had to be reviewed in accordance with market survey principles.

Words that arc not torml of art and that are not statutori1y defined are customarily given
their ordinary meanings. Use of the conjunctive "'and" in a list means that all of the listed
requirements must be satisfied. Pueblo of SaJita AJia v. K~lly.932 F. Supp. 1284, 1292 (DoN .Mex.
1996). Use of the disjunctive "or" meBDS that only one of the listed requirements need be
satisfied. Congress in Section 811 used "and." Not only did Congress use "and" in subpart (a)
when listing the characteristics to be surveyed during "phase one.' matket research, Congress
once again used "and" in subpart (b) whm stating the conditions that must exist bcfore FPlloses
its mandatory source status and a competition ensues.

Hence, it is abundantly clear from the statutory text that the FPI product must be found
not comparable as to all three listed items, "price, quality, and time of delivery,"" before DaD can
resort to a competition for the product. CV A, therefore, requests that DoD revise the Interim
Rule to read: "If the FPl product is not comparablc in price, quality, and time of delivery, use
competitive procedures to acquire the product.'" At this juncture, it bears mcntion that the FPT
clearance process (FAR § 8.605) ranain-c available to DoD should it bclicve that non-
comparability as to one or two of the items of comparison necessitates a waiver of FPI"s
mandatory source status.

Before passing to CV A.s next specific issue, we wish to take a moment and assess
Senator Levin.s floor remarks, quoted earlier, insofar as they bear on the jssue h«e under
discussion. We do this not b«oause DoD has adopted Smator Levin's approach on this particular
matter, but to preserve CV A's appeal rights shouJd DoD haraafter set a different course in the
finallu1e. Senator Levin's statement was to the effect that: "'If DoD detelmines that the FPI
PToduct is not the best available in terms of price. quality, and time of delivery, the Department is

002.847288.1
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directed to p1U"Chase the product on a competitive basis." This wording pwports to both magnify
and shift the comparative burden placed on the FPI product. The statllte speaks in tams of
"comparable" and "bot comparable." The statute does not demand equivalence on the part of the
FPI product, much less superiority ('"best available"). But going further, Senator Levin, by use of
the co~unctivc "and" in his "'best available" formulation. seeks to expand the instances when
DoD co1l1d resort to a competition. Not only must the FPI product be the '"best available. ., it must

be the best available 88 to all three factors of comparison. Merely being the best available as to
one or two factors is not enough. In sum, whereas the statute, the actual language voted on and
approved by the entire Congress and signed by the Prcsident. preserves FPI's mandatory source
status whenever its product is "comparable.' as to at Jeast one of the tlu-ee factors of comparison.
Senator Levin strives to eviscerate FPI's position by requiring its product to be the "best
available" as to each factor of comparison if it is to retain its mandatory source status. For
reasons set forth carlicr, legislative history is a false touchstone. The meaning of a statute cannot
bc impeached by manufactured legislative history. Only those provisions expressed in the
statutory text itsetfhave the authoritative status of law.

Sncc:ifvin2 the Ground Rules for a CoIm)ctition. When an FPI product has been
dotcmtined to be Dot comparable in price, quality, and time of dolivery to products available
from the private sector, DaD is to conduct a competition and in doing so is to "consider a timely
offer from [FPI] for award in accordance with the specifications and evaluation factors specjfied
in the solicitation." The Interim Rule says 88 much. Y ct experience sjnc:e issuance of the Intcrim
Rule has shown that greater specificity is needed to instruct contracting officers in the proper
procodures to be followed. Provision must be made to accord FPI notico of the competition $0
that it may avail itself of the opportunity to submit a ti1J1e1y offer. Furthermore, procurement
personnel must be alcrtcd to the fact that. once therc is to be a competition, they simply cannot
acquire the product from GSA multiple award schedules. Because the second of theso points
drives the first, we discuss it initially.

Subpart (b) of Section 811 instructs DoD to use "competitive procedures." CeJtajn DoD
officials have advised CV A that this reference is sufficient to allow resort to GSA multiple
award schedules for acquisition of the producl CV A vigOIOusly disagrees. The "competitive
procedures" refc:rencc to which these individuals allude is 10 U.S.C. § 2302(2). It is tIUc that
section 2302(2) defines competitive procedures to include those procedures established by the
AdministratOT of General Services for the multiple award schedule program of the GSA. 10
U.S.C. § 2302(2)(C). However. an important point is overlookcd. The definitions set forth in 10
U.S.C. § 2302 by the very words of that statute apply only "in this chapter." 'This chaptcr-' is
chapter 137, which encompasses 10 V.S.C. §§ 2301-31. Section 811 has been designated for
codification in chapter 141 of title to, not chaptm- 137. Thus. the "competitive procedures"
definition of section 2302(2) docs not apply to Section 811 (i.e., 10 V.S.C. § 241On).

002.e.728e.1
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It is further instructive to observe that in pre~tment drafts of Scc;tion 811. a definition
section was in~ludcd which would have given to ('competitive procedures'. the same definition as
in 10 U.S.C. § 2302(2). This provision of the draft Section 811 (numbered as section 821 at the
time) was dclctcd by Senate Amendment 1834 a&rced to by voice vote on October 2. 2001.
Consequently, not only did Congress recognize that affiImativc action was necessary to import
the competitive procedures definition of 10 U.S.C. § 2302(2) into Section 811. but the attempt to
do so was rejected.

Finally, jt should be emphasized that "competitive procedurcs" jn subpart (b) of Section
811 must be read in accord with the balance of subpart (b). The balance of subpart (b)
unmistakably evinces an intent that a full and open compctition be COndlLCted. Considcration of
"a timely otter. . . for award in accordance with the specifications and evaluation factors
specified in the solicitation" hardly sql1ares with use of GSA multiple award schedlLtes. A
solicjtation need not be pursued when using the multiple award schedules. FAR § 8.404{a).
Instead, "orders" ~ placed against a GSA multiple award schedule and in a grcat majority of
cases (or~ cxceeding the micro-purchase threshold b\rt not exceeding tho maximwn order
threshold) the ordering office merely reviews priceJists of three schedule contractors. FAR §
8.4O4(bX2}. Section 811 demands more than this. Congress' use of the term £'solicitation" in
conjunction with the expectation that it contain "specifications and evaluation factors" mandates
a b'aditional "paper" procurement

By virtue of the "solicitation" requirement and the deletiou of the "competitive
procedUres" definition from the prc-enaGtment draft, Congress recognized that FPI's
organizational framework was not compatJ"bJe with a multiple award schedule approach. To
adapt to a MAS approach, FPI would have to become a virtual private ent~5e, hiring a sales
force and warehousing supply for immediate delivery. Had Congress intended such a dramatic
change in FPI, it would have amended FPI's organic act (18 U.S.C. §§ 4121-29). Congress chose
not to do so and that decision must be honored. .

Therefore, CV A requests that DoD amend the Interim Rule to stato that "competitive
procedures" for pwposc:s of subpart (b) of Section 811 (i.e.. 10 U.S.C. § 24IOn(b» do not
include placement of orders &&ainst GSA multiple award federal supply schedules (FAR §
8.404). Addjtionally, contracbng officers should be adviscd that, when proceeding under subpart
(b) of S~tion 811, coordinated acquisition assignments to GSA (see DF ARS subpart 208.70) are
revoked as to any product type in the FPI catalog. ~ jn order that FPI may make a timely
offer. should it so choose, the rule should explicitly instruct that a copy of the solicitation for the
product shall be provided to FPI at the same time and in the same manner as others are noti tied
of the solicitation.

002.847286.1
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CONCLUSION

Correctional V cndors Association appreciates this opportunity to comment on the Interim
Rule and looks forward to a satisfactory resolution of the foregoing issues. CV A urges that DaD
make strong efforts to finalize the rule as soon as possible, consistent with t\11l and reasoned
dch'beration. so that the Interim Rule does not dangle indefittitely.

0
Respectfully submitted.

& David T. Ralston. Jr.

!~. a -v?~-(:c:

Couns,/ for Correctional Vendors Association,
Inc.

Encloswes wjth facsimile copy.

cc: Correctional Vendors Association, c/o Ms. Kathleen A Leonard
Scnator Phil Gramm
Mr. MitcheJ) B. Daniels, Jr. Director. Office ofManagemcnt and Budget
Ms. Angela B. Styles. Administrator. Office ofFederaJ Procmement Policy- OMB
Mr. Donald R. Arbuckle, Deputy Administrator, Office oClnformation and Regulatory

AffmTS. OMB
Mr. David Haun, Office of Management and Budget
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Looking Out for Your Interests

The OFDA Is your voice in v.shingtDn and has dedicated pmfessionals on
Capitol HIli acavely working to represent your Interests and aggressively protect
your business 8gainst expensive gov.-nment regulations and unfair legislation.

.~

.~

.

.
~:
,;,

New! OFDA "Dolng Bulin... with the Federal Government" Procurement
Worklhop8
The OFDA Is oW-ring two-and-a-half day workshops In three key locations this
su~r to guide oftice furniture dealers through the govemrrwnt contract.ing
process. Including how to establish a company as 8 p~proved GSA supplier
Dearerw will get a oomprehenslve overvIew of the GSA program and learn how
the govemnwnt buys.

The OFOA's procurement experts wiD also share "trick.$ of Ute uede- including
how pricing, discounts, costs, voJunw sales, terms and condl~ns, and sourcing
all play key roles In the awards procese. Dealers will also be given .dual hand&-
on experience In drafting proposall and s<=hedules.

~
:.:
:..:
.J:

.-

~~:

='j:

';:t::

~~;

~~:

The workshops will be held in three oonvenlent locations: Jun. 3-5, San
Frand8=. CA: June 19-21, 'Aeshlngton, D.C., and August 26-28, Dallas, TX.

The OFDA Government procu,.nwnt ~rkshop Series is sponsored by Daisytek
International. For n'M)re infonnation on the workshops, please call (800) 542-
6672, ext. 124 or click below.

More Informa_~n.
Raglstratio..!l- f:orm.

$104 Million VIctory for Independent Dealers
The passage of the FY'O2 Department of Defense Authorization bill eliminates
FPl's mandatory "sole source" authortty lrTvn8diately within the Agency and
replaces It with competitive options Ulat now allows contt'acUng om~rs to buy the
best product at Ule best pri~. The 000 Is no longer required to buy Its products
from FPI. ThIa was a n8Jor victory In the association's aggressive campaign to
reform to how and where the federal govem~t buys Its products.

CustomIze u,. prass release below to get the word out about U'lis victory and let
your local DoD buyers know tt1at you are ready to do buslnessl

Press R81~.se tor 0.818(8 on FPI Vlcto~
Cgn9[As5i2nal Voting Reoord on FPI

Capitol Wiz Leg18lative Action Center
Irs power to the people with the association's new InteracUve Capitol ~
legislative Action Centerl Now you can easily get infonnatlon on your
Congressional delegation, e-nmil government offici.ls, track legislation, and most
i~rtanUy, make a d~rence! Capitol ~ provides up-to-the-minute infom1aUon
on what's happening In V\8shington and tlow It I~.cts your business. \0\9'1/
guide you through the proceu on key Issues so you can make your voice heardl

06/19/2002Ittp://www.ofdanet.org/Content/GovtAdvocacy.asp

Qu~ck Search

Members-Only
OFDA Events

OFDA Survey.

Government AdvoGacy
Capitol Wiz
F.der8' PrIson Industries
Government Procurement
Washington ~re
Position Papers
GoYt Arfair3 Advlaory Council
Hous.e ana Senate Procedures
Government Unks
Voter Guide

News & Calendar

Dealer.' Choice Awards

R...a~h &. Online Store

Member Benefit.

Member Directory

T8CMOlo9Y R8sourcea
OFDAxml

OFDA Sponaors

In.uranee Programs

Join the OFDA!
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Haworth Furniture: Haworth Inside &. OUt - ueal'er Showrooms
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Page 1 of

A~&. ,JcIb., At tC3wDrth

Department Of Defense. FPI Reform o..J., locat Of'

EFFEC-nVE IMMEDIATELY UNICOR IS REQUIRED
TO COMPETE FOR AlL DEPARTMENT OF
DEFENSE FURNITURE PROCUREMENTS BASED
ON PRODUCT. PRICE, QUAlllY, DEUVERY, AND
SERVICE.

DOD NO LONGER MUST BUY FROM UNICOR OR
FOLLOWniE UNICOR WAIVER PROCESS.

n. Haowonh S,~

~ Aro_d The ~

~g H~~

fnwonmeatalPo;cy
&k\Itiarn..

GIob"~DQ

s.tVM:K Ha~ ~ J&£88

~w 0- v.,,~. ~"'.

G~ ProGt'a1M

T~~~

Below you will find a memorandum from the Director of
Procu~nt for the Department of Defense
referencing Public law 107.107, Section 811 of~e
National Defense Auu,orIzation Act 2002, which ltatal
clearly that DOO aJstomers have U1e 8billty and
responsibility to determine If UNICOR provides Best
Value.

It is extrenwly I~rtant to get this Information in front
of our DOO customers imrr.diately 80 that they ~n
cancel UNICOR orders. cancel pending requirements
to buy from UNICOR, and begin the planning process
with Haworth for future projects.

In support of this important reform, a special DOD
customer promotion will follow within the next 10 days.
~ will also ~ntinue to provide sales
support/positionIng resource Infommtlon to support
your sales activities.

This Is the vidory that we have been fighting for, 1ef8
oelebrate with our customers In providing them with this
great news and relief from UNICOR, the quality
products and ../Vices that they have been prohibited
from pUrchasing, and with orders.

r.If you have any que5Uons, please contact Thomas
'Nalker at 616.393.3611.

Thank you for your strong, continued sales leadershIp
of our govem~nt sales programs.

[iI.FPI Reform LettRf

Save Up To An Additional 25% Over GSA
Contract Pricing

Haworth Is oWenng a limited ti~ Special GSA
Discount Pro~ion beginning February 15, 2002 and
ending May 31, 2002. This promotion, targeted for
Sn'Brt Card purchases presents w,rk Place Support
Prcduds offered at up to en additional 25% off over
GSA contract pricing.

Ittp://WWW. haworth.com/lnout/govt/specral.htm
06/19/2002
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Haworth Furniture: Haworth Inside &. OUt - uealer :.nowrooms
Products oWered under thIs promotion Include:. lateral files. pede$tals. storage units. seating. wof'k tools.

~O17

Page 2 of

Look at the promotion brochure by dicJcing on the icon
at the bottom of this section.

This pron-otion Is good on orders dated on or aft8r
February 15, 2002 through May 31, 2002. Normal lead
times apply. There are no mnlmum quantities to qualify
for this Speci8' pricing. Government Smart-Card orders
as well as hard copy purchase orders are being
accepted for the discount pricing. For additional
information on how to order. contact your local Haworth
Dealer or Haworth Market Manager. To Identify 8
Haworth Dealer in your area. go to the Dealer Loc:ator
on this web page.

~ Promotion Brochura

SPECIAL PROGRAMS AND NEW
INFORMA TION

SPECIAL Pmamfigns:

GSA Customers Only I Haworth Is providing a special
Feder81 Govemrrwnt Emergency Response Supply
Program. This program is established to help PrQv/de
rerJef and assistance to Federal Government customers
~d by the terrorist attack on September 11.
Agencies that are certain to qualifllnclude: Department
of Defense agencies. FAA, FEMA, National Guard,
Coast Guard Intelligence agencies, GSA,I and Corpa of
Engineers. Ott1er agencies m.y qualif'! depending on
their tasks or msslons. Specific products ~ave been
!dent/fted for thIs program. A list of those products can
be obtained from your Haworth Dealer. I

I
I

New InfDm:aji.on:

SMED Products expand GSA Package FtrniShlnQS
contract "UIm-key 80lutions fol' the 21 st century"
o«eringl Hawo~KLN Steel Products GsIA
Partnership, one of the most responsive packaged
furnishing contract programs, now offers increased
product response through a sl~llfled pn:kurement,
single order resource. !

IFor Information, please contact Craig C.~non, KLN
Director-GoY8m~nt Program., at 210-227-4747 or
craiatBJ;kJn.coffi. :

Ittp://WWW. haworth .alm/l nout/ goVt/~peclal. htm
06/19/2002
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OffiCE OF THE UNOE" SEC"E"TARY 0'" DEFENSE

~ wr-~ ~AGCN
..e.w'NGTDN. DC ~~, ~

-.rea 6. 2001

~ORANDUM 'OR DIRECTOR OF DEFe.."SR AOe.'CIE8
DEPt.m' FOR ACQt.'JSmON AND 8USINESS

MANAOEMI-:NT. ASN(RJ)II:;A)'ABM
D UUTT AS,S 1ST A NT SBCa.ET AR Y 0 P nir; AD. RJR. C2

(CONT-.A~n). $,;p/ AQC
DEPln'V ASSISTANr SECaErARY Of THR ARt-IV

(P ROC! JREMBN'I')
EXECUTIVE DIRECTOR R)R l..ooJmcs ~UCY AND

ACQtnsmo~ MANAOE\fAvr (DLA)

SUBIF£T: rmpl~nrarion of SectJ~ III of dIC NIIJ~aJ ~ AIltbC¥iz.a1im Act.
FY 2002. Re..,din, ~huea r"1m f~ PrilOn 1JIdumea

s-Ilo. 241"" of mI. 10, "111- S- ~,-cetr by ~d~ 811 ~r &1-
~adon.J t>efcnse Aud\c.;zatiotl Act. 'FY 2002 CP\i,.1. Nit- Jn7.IO7), s~ifi- under

wild c:irc:~ta~ &he D8pa1t111ent of ~cue i. IlOl ~uirod 10 ~bue m8nIJ.1ory
i- I"~ 1'.;-- Lodu...w. ~!) (-epy ~d). '1m. r-~- - crr.c.t.~
(VI Ocrobe( 1, 21KJl, and t.. ~ OVa' Ihe C1D!8nt Fedcr-' ACfruJsjd~
RClUI.!i1'as (FAR) 1181 addtCa, ~~ '10m m. You ahouJd also be .w~ nC 18
U.5.C:. .,24 and ~uJ( wldt c~UII..l J. ~18d 10 ~h ~.

WlljJe 10 U.s.c. 241~ is ID effect IIMI ~~~ more d8finiti'le &IDdance .,iU
be rarthcominl ttIIoulh an jQIenM UcfenM Jo'A.R 5UppIoincni (DFA.RS) Nle Qm~JlI
DaD p~ fmm FPI. 1h;. mtaiJn role has been (~ardcd 10 tJ. Office of
M8n8Fn-.t lad Budget. Officc or Inf~lCi~ ARcauJ a1«"f Aff'.us f~ approval. If
YO" hay. any ql)48tiOnI. fit... call Mr. Domaa1e a~. I>apny~. Defcale
~, CCop~ PoIit, .. AdmlJd*xign) ~ (703) d97..oa"« Mr. DCMJ&111
1.arKn. ~ury ('"1CnQa) Coul-.! (~,.ejtf~ A.l.o8iltic.~n (103) 597-'317.

. ,
j(llitt ~
,
netdNA.t...
DI~I«. o.r-. ~
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NATIONAL DEFENS! AUTIOJ.IUTIOH ACT. n 2002
(Pub. L. ~~. 107-107) -

SEC. 811. ~P.£lCABJLn'Y 01' COMPR'rJ7'.1ON RBQV1RRJIRNr9 '1'0 POR-
C.!!.4SES noli A RBQV1RBD SOURCB.

(Q) CONDmONS FOR COMPETn70N.-(l) Chapur 141 of title 10,
Unitqd Stat.. Cod" i.- nmP:nded by adding at the ,-lid tM follOwina:

"1.1410,.. ProdUCH of J'.cI._l.Prl.on Inclu.lri..: proo.clural
require~nQ

W( Q) ~ R$SEARCH BEFORE PURCHASE. -&fore pureh48ing
G product l~ in th~ lD.t#.t lditiDn. oft].,. 'P'~1"D1 ~Indu8tm.
MtnlQg under section 41.24(d) 0( tilk 18, the Secretary of DefenseahoU . Conduct market re.earch. to determine whether' the FeCi'-"CIl

Prison Industrie. prodllc1 is comparable in PM, qu4lity, and timg
of delive,,- to producu cvailable from the prilJGte sector.

'(b) LIMITED COJ/PB77T10N RBQU1REACBN7'.-/f eM Secntary de.
termines th.a:t a Federal PrVon Industrie6 product ia not COMparable
in 1'ri.c.a, quality, and ~ 01 d#li~ to pJoodud# avGi/abU fro:m tM
private sector, thc S~".. shall ft« competitive pnJcedUIU for tM
p~ment of the product. 111 conducting luck a competition, the
Secretary aha1l CO1l$JJe,. a timcl"y offer from Federal Pri-'On 1M",""
tries forawant jn.accwdant:e.wtth the Mpectftcaliom and rualuatton
facto1'3 8PtL'~ ~ thc solicitation. -,

(2) TM table of .ctions at the beginning of,uM chGpter ;.
GT1J¥',fokJ by ..~ at tlI.e end tAc fol/owi"",:
~10rL ProIiIleu of F.dcPODl PI'i8OIIIndu:.n.; pnllXdUl'Dl ~ -.

(b) APpUCAB/LlTY,-Section 241On of title 10, United Statc.
COM (~ add.d by ..ubMdio~ (aJ). shall apply to purch48~. i1Iitiated
on or aft.u October 1. 2001. .
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